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6. International Standby Practices (ISP98), 1998,N0.590.
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5. Bergsten, Eric E. ”A New Regime for International Independent Guarantees and Stand-

by Letters of Credit:The Uncitral Draft Convention on Guaranty Letters.” The
International Lawyer, VVol.27, No.4, 1993, pp.859-861.
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1. Documentary nature

2. Kelly-louw, Michelle, op.cit, p.199.

3. Davidson, Alan,”Fraud and the UN Convention on Independent Guarantees and
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WS e condom o5l uamy dlo oyt Byi g3 aallad % A¥

B gilins o g 3 Ml S50 S 25 Y
(ool 03 g (bl Lzl am g St phe (51 olioe Olgtea B iy 05 Sl e S
o515 oig p pl y3 .J.i:}fjle\L;J;A:a:lpO?J_}w slses 3l QTL;jjf\ju.}jfiA?n Ll
s s 39 03,5 &lyl amg gadlas j3 e sl ‘8365 S s b S 00 U
Slael Gaim > i gode Lol dawg;.s?s}ﬁ*.s;@ﬁ:iufgt?j\ I 4
oEsls & il Sl cnl 53 sk sy Sul e 3y S e (gois g3kl
Slooj s ples i (sodes S S 30y 5 sl opl bl i b KT
ol 513 ¢ o s b (gl 31 lsliin @ ¢S5 Job yo "ol wsldE 5T Olgr LS
s & ol i b s, Ml sbaoble o Kiass s, 080 56 =l
555 de gy i o el SIS g ST 5 Slnty S e sl (gl Ol ey
b (3l Dyl Sl e 5 L (S es 28 y3lo (5 5lond (3Ll Hlzel o g 5
Coale 5 385 Bl ool (Il ool abaz 31 OLSS SIS J pool 31 SSL (slaaabicslos
SLe 025 4 gl 5 LA Gl (o g 531555 sl 2B yls, s sl
Sl allize gadlas galins *dsle o ST JG 8 SSU lrasbilas 53 aie) opl 53
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2. Johns, Roger j., Blodget, Mark S..”Fairness at the Expense of Commercial Certainty:
The International Emergence of Unconscionability and Illegality as Exceptions to the
Independence of Letters of credit and Bank Guarantees.”Northern Illinios University Law
Review, Vol.31, 2011, p.308.

3. Xiang, Gao, Buckley, Ross P., ”A Comparative Analaysis of the Standard of Fraud
Required under the fraud in Letter of Credit Law...”Duke Journal of Comparative &
International Law, Vol.13, 2003, p.295.

4. Johns, Roger j.; Blodget, Marks, op.cit, p.308.
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1. Fedotov, Alexi, ”Abuse, Unconscionability and Demand Guarantees:New Exception to
Independence.” International Trade and Business Law Review, Vol.11, 2008, p,52.
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3. Bergsten, Eric E.. op.cit, p.872.

4. (9).« If a guarantee does not specify the documentation to be produced in support of a

claim or merely specifies only a statement of claim by the beneficiary, the beneficiary

must submit:... (b.) in the case of a performance guarantee or of a repayment guarantee,

either a court decision or an arbitral award justifying the claim, or approval of the principal
in writing to the claim and the amount to be paid».
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1. Buckley, Ross P.; Xiang, Gao, ”The Development of the Fraud Rule in Letter of Credit
Law: the Journey So far and the Road Ahead.” International Economic Law, 2002, pp.702
&703.

2. "A demand under the guarantee shall be supported by such other documents as the
guarantee specifies, and in any event by a statement, by the beneficiary, indicating in what
respect the applicant is in breach of its obligations under the underlying relationship This
statement may be in the demand or in a separate signed document accompanying or
identifying the demand".
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4. defenses to honour based on fraud, abuse, or similar matters.These matters are left to
applicable law".
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1. "A demand for payment need not be separate from the beneficiary’s statement or other
required document".

2. Buckley, Ross p.; Xiang, Gao, "the Development of the Fraud Rule in Letter of Credit
Law, the Journey So far and Road Ahead,”p.706.
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Davidson, Alan,”Fraud and the UN Convention on Independent Guarantees and Standby
Letters of Credit,” p.34.
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1. Taylor, Hilary,op.cit, p.131.

2. Bergsten, Eric E.,op.cit, p.872.

3. Proven

4. Gross

5. Material

6. Obvious

7. Clear

8. Davidson, Alan, ”Unconscionability in Letters of Credit and Demand Guarantee
Transactions”. International Journal of Technology Policy and Law, Vol.1, Issue.2, 2012,
p.186.
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1. Abuse of right
2. Exception to payment obligation

3. Bergsten, Eric E., op.cit, p. 872.

4. Kelly-Louw, Michelle, ”International Measures to Prohibit Fraudulent Calls on Demand
Guarantees and Standby Letters of credit.” International Commercial Law, Vol.1, Issue.1,
2010, p.104.
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James G.Barnes. (1994).”Defining Good Faith Letter of Credit Practices.”Loyola of Los
Angeles Law Review, vol.28, p.109
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4. (1) "If it is manifest and clear that:
(a) Any document is not genuine or has been falsified,;
(b) No payment is due on the basis asserted in the demand and the supporting documents;
or
(c) Judging by the type and purpose of the undertaking, the demand has no conceivable

basis, the guarantor/issuer, acting in good faith, has a right, as against the beneficiary, to withhold
payment».
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1. (2)" For the purposes of subparagraph (c) of paragraph (1) of this article, the following
are types of situations in which a demand has no conceivable basis:

(a) The contingency or risk against which the undertaking was designed to secure the
beneficiary has undoubtedly not materialized,;

(b) The underlying obligation of the principal/applicant has been declared invalid by a
court or arbitral tribunal, unless the undertaking indicates that such contingency falls
within the risk to be covered by the undertaking;

(c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of the
beneficiary;

(d) Fulfilment of the underlying obligation has clearly been prevented by wilful
misconduct of the beneficiary;

(e) In the case of a demand under a counter-guarantee, the beneficiary of the counter-
guarantee has made payment in bad faith as guarantor/issuer of the undertaking to which
the counterguarantee relates".
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1. (1) Where, on an application by the principal/applicant or the instructing party, it is
shown that there is a high probability that, with regard to a demand made, or expected to
be made, by the beneficiary, one of the circumstances referred to in subparagraphs (a), (b)
and (c) of paragraph (1) of article 19 is present, the court, on the basis of immediately
available strong evidence, may:

(a) Issue a provisional order to the effect that the beneficiary does not receive payment,
including an order that the guarantor/issuer hold the amount of the undertaking, or

(b) Issue a provisional order to the effect that the proceeds of the undertaking paid to the

beneficiary are blocked, taking into account whether in the absence of such an order the
principal/ applicant would be likely to suffer serious harm.

(2) The court, when issuing a provisional order referred to in paragraph (1) of this article,
may require the person applying therefor to furnish such form of security as the court
deems appropriate.

(3) The court may not issue a provisional order of the kind referred to in paragraph (1) of
this article based on any objection to payment other than those referred to in
subparagraphs (), (b) and (c) of paragraph (1) of article 19, or use of the undertaking
for a criminal purpose.

2. (3) "In the circumstances set out in subparagraphs (a), (b) and (c) of paragraph (1) of
this article, the principal/applicant is entitled to provisional court measures in accordance
with article 20".

3. High probability

4. Immediately available strong evidence
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1. Kelly-Louw, Michelle,”International Measures to Prohibit Fraudulent Calls on Demand
Guarantees and Standby Letters of Credit,”pp.111 & 112.

2. Manifest and Clear

3. Xiang, Gao; Buckley, Ross P.,”A comparative Analaysis of the Standard of Fraud
Required under the Fraud in the Letter of Credit Law,” p.333.

4. Uniform Commercial Code(UCC).
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1. Buckley, Ross P.; Xiang, Gao,”The Development of the Fraud Rule in Letter of Credit

Law:The Journy So far and the Road Ahead,” p.710.
2. Uniform Commercial Code, ARTICLE 5 (1995).
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1. Saleeby, Ramsey, ”Contracting out of United Nations Convention on Independent
Guarantees and Standby Letters of Credit.” International Commercial Law, Vol.1, Issue.1,

2010, p.153.
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3. Kayembe, Grace Longwa, "The Fraud Exception in Bank Guarantee.” University of
Cape Town, 2008, p.46.
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2. lllegality
3. Johns, Roger J.; Blodget, Marks,op.cit, p.329.
4. Kelly-Louw, Michelle, . "lllegality as an Exception to the Autonomy Principle of Bank

Demand Guarantees." University of South Africa, 2009, p.352.
5. Kayembe, Grace Longwa,op.cit, p.47.



Ay G G e ST L (Kb Glaasbiciloss a5 6ldine salas

35 ol ol 1 8 oS el ol y o i T S L BL okl edlel bl (5 53
3313 O35 b o sls (abow sty Ll L wl sls)13 S j3lo Cdge i 3 o g ol
Sa5 g D330 b oS Asloe SVib Vs DL oyl plol 7 5L oks pdlel bl
L5 63505 ,m 1y asbcilens 4 s Soke ol (L1 3 ESSL ol - Son 5 Sl o b5 43 Stls
53l b Gaate (a5l oy g 53 ST 5 )1 3 gy UL e shateny (5 g el
W1 ol 53 &SSL ST ecp! posdhe il o OT am g Cotls a0 CalSs asbicilas 5 5,00 by 0
Wbl Al |y ae () samde il Sl dor g s s 5l Bl (il s s 1) asbiiless 4 g
Al g s g e )3 4 (5L K03 0 sanan T ol s e 5 ST o S
Ll aelBl 1) adiisd ade ar g 1zl (glaes oS s al al 65 Sl oly p e 5 Bl
omgu}uwﬂGJUT@Ami;,'fu%;b)\;omsgujuwtmﬁ,&p;
315 Ol b ol sls il 5115 4yl sl 513 oy S o y38s O gl 571 (s 5 20 0T
dry S mle OIS al slasl8 Oy e Jle (slesl oot Bl il ) i

B Sl ghes gl b a4l g el F-Y-Y
&S Ol sea oD s o bl sl LS (Ml slasts,l 3 s, o
S8 05k 3503 G welpede BBty il BB ey ol 13,18 bos oty
wry ped ST ol 55 555755 e Sl a1y 514ens b s 1y 5la)l 3 s fen
al BB aS Hbolen g dal e allin Jledllar s cadles i (bl adlles | asbciles
a0l sl3 )3 s adicsd shes (sllas V4 asle (1) iy 51 () LS ol (g 25 B bl
O yonin (gabkows 540 313,13 (gl ol ST el 5o gD ol atadls 5 goas b8 (glin 3502 311
Sl pde (Jlellgioas Bl 0dd (Sas b misD (5313513 Sligw Sl pde e @ wis

1. Michelle Kelly-Louw, "lllegality as an Exception to the Autonomy Principle of Bank
Demand Guarantees," pp. 381&382.
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