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1. Introduction

Every contract is based on a set of assumptions and mental perceptions
of the parties regarding reality; perceptions that serve as the motive
and foundation for the decision to conclude an agreement. These
beliefs, which can be mutual or unilateral, concern various dimensions
of the contract, including the subject matter, the identity of the
counterparty, the purpose, and the governing regulations.
Occasionally, these perceptions do not align with reality, creating
difficulties in contractual relations that have led to the formation of
the complex topic of "mistake" in contract law. In the Iranian legal
system, the rules governing mistake are primarily justified based on
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the impairment of intention and consent. However, it appears that this
foundation alone cannot adequately cover all dimensions and
complexities of the issue, particularly in modern commercial relations.
Managing uncertainty and allocating risk between the parties is an
important function of a contract. Analyzing the doctrine of mistake
without considering how the parties have allocated the risk of
discrepancy between reality and their perceptions would be
incomplete. When parties transact in an environment of uncertainty
with awareness of their imperfect information, or when they expressly
assume the potential consequences of an error, their perceptions are
formed not on certainty but on the basis of probabilities. In such a
scenario, the discovery that their perceptions were mistaken is the
realization of a risk they had previously assumed.

2. Literature Review

Legal logic and the necessity of transactional stability dictate that if a
party has assumed the risk of mistake, either expressly (e.g., through
exemption clauses) or impliedly (by implication of custom, the nature
of the transaction, or acting in a state of doubt), they cannot annul the
contract by invoking the doctrine of mistake. This logic has led
leading legal systems, such as those of the United States and France,
as well as international documents like the UNIDROIT Principles and
the Principles of European Contract Law (PECL), to recognize the
"non-assumption of risk" as a fundamental condition for invoking
mistake. In Iranian law, however, this condition has not been
explicitly stated under its specific title in statutory texts and doctrine.
Despite the fundamental importance of this topic, no comprehensive
research has yet been conducted on the feasibility of applying the rule
of risk assumption to contractual mistakes within the context of
Iranian law. The innovative aspect of the present research lies in
addressing these neglected considerations regarding risk assumption,
which can reveal new and different dimensions of the debate on
mistake in legal literature.
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3. Materials and Methods

The present research employed a descriptive—analytical method. It
also relied on library sources to collect the data and present the
discussion.

4. Results and Discussion

The research findings indicate that, contrary to initial assumptions, the
Iranian legal system is not alien to the concept of risk assumption in
contractual mistakes. Rather, this concept is actively present through
traditional and indigenous institutions such as the "waiver of options"
(isqat-al-khiyarat) and the "rule of action/assumption of risk" (ga'idah
al-igdam). The primary challenge arises when the broad application
of this theory sometimes requires entering into a transaction with a
degree of ignorance and uncertainty regarding the subject matter,
which initially appears to conflict with the rule of "prohibition
of gharar." This conflict, particularly concerning mistakes about the
fundamental conditions for the validity of a contract (such as
economic value and deliverability), can lead to the invalidation of
rational and efficient commercial contracts. For example, if a marine
salvage expert purchases a stranded ship at a very low price, fully
aware of the risk that refloating it might be impossible, and
subsequently fails in the salvage operation, their invocation of the lack
of deliverability and the subsequent nullity of the sale lacks economic
justification. This is because the expert buyer assumed the risk of their
perception being mistaken, and this risk was reflected in the contract
price.

The research findings indicate that the widespread acceptance of
aleatory and risk-based contracts in Islamic jurisprudence and
statutory law (such as insurance, ju'alah, and partnership contracts)
indicates that ghararis a "customary" concept influenced by
economic necessities. Not every risk or instance of ignorance
constitutes gharar. Prohibited gharar is a risk that custom deems
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intolerable and gambling-like (a zero-sum game). However, if
entering a transaction with ignorance is based on skill, expertise,
commercial calculations, and value creation, and uncertainty is
considered an inherent part of the economic essence of the transaction,
the nature of the act shifts to a "reasonable risky investment" (a
positive-sum game) that the legal system must recognize as valid.

5. Conclusion

In conclusion, it can be stated that within the framework of the current
regulations of the Iranian legal system, and relying on the rule
of igdam, the waiver of options, and most importantly, a precise and
customary interpretation of the concept of gharar, the rule of
"assumption of risk of mistake" can be applied and justified. To ensure
the stability and security of transactional relations, it is recommended
that, based on distinguishing "invalidating gharar" from "legitimate
risk" in cases such as mistake in economic value or deliverability, if it
is established that the parties consciously assumed uncertainty in a
rational context and based on expertise, the matter should be excluded
from the scope of invalidating gharar and the realm of mistake.
Nevertheless, it is appropriate for the Iranian legislature, in alignment
with leading legal systems, to explicitly stipulate the "non-assumption
of risk" as a statutory condition for invoking mistake.

Keywords: Contract Law, Mistake in the Subject Matter of a
Contract, Assumption of Risk, Rule of Prohibition of Gharar,
Legitimate Risk, Waiver of Options (isqat-al-khiyarat), Rule of
igdam.
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1. Restatement (Second) of Contract §154: A party bears the risk of a mistake when
(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited knowledge
with respect to the facts to which the mistake relates but treats his limited knowledge
as sufficient, or

c) the risk is allocated to him by the court on the ground that it is reasonable in the
circumstances to do so.

2. Article 1133: ““:-- Acceptance of a risk as to a quality of the performance rules out
mistake relating to that quality”.
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1. Article 3.2.2 UNIDROIT Principles 2016: (1) A party may only avoid the contract
for mistake if, when the contract was concluded, the mistake was of such importance
that a reasonable person in the same situation as the party in error would only have
concluded the contract on materially different terms or would not have concluded it
at all if the true state of affairs had been known, and (a) the other party made the same
mistake, or caused the mistake, or knew or ought to have known of the mistake and it
was contrary to reasonable commercial standards of fair dealing to leave the mistaken
party in error; or (b) the other party had not at the time of avoidance reasonably acted
in reliance on the contract.

(2) However, a party may not avoid the contract if (a) it was grossly negligent in
committing the mistake; or (b) the mistake relates to a matter in regard to which the
risk of mistake was assumed or, having regard to the circumstances, should be borne
by the mistaken party.

2. PECL Article 4:103: However, a party may not avoid the contract if: (d) the risk of
the mistake was assumed, or in the circumstances should be borne, by that party.
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1. Marvin Rausand, Risk Assessment: Theory, Methods, and Applications (New Jersy:
John Wiley & Sons, 2011) p. 5.
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1. Thomas S Coleman, Quantitative Risk Management: A Practical Guide to

Financial Risk (New Jersy: John Wiley & Sons, 2012) p. 15.

2. Sven Ove Hansson, “A Philosophical Perspectives on Risk”, Ambio, Vol. 28, No.
6, (1999), p. 539.

3. John R. Krebs, “Risk, Uncertainty and Regulation, Philosophical Transactions of
the Royal Society”, Mathematical, Physical and Engineering Sciences, Vol. 369, No.
1956, (2011), p. 4842.

4. Tony Merna, Faisal F., Al-Thani, Corporate Risk Management, 2nd Edition
(Chichester, England: John Wiley & Sons, 2008) pp. 7-9.
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2. Linda S. Spedding & Adam Rose, Business Risk Management Handbook: A
Sustainable Approach, 1st Edition (Oxford: Elsevier, 2008) pp. 13-14.
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