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1. Introduction

The global aviation sector depends on a an effective legal
infrastructure for aircraft financing to attract investment and manage

credit risk. International instruments—particularly the Geneva
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Convention (1948) and the Cape Town Convention (2001)—have
established new frameworks for accessory real rights, including the
direct enforcement of rights and asset-based financing. In contrast, the
Iranian legal system recognizes the traditional mechanism of judicial
enforcement of accessory rights, which mandates under Article 779 of
the Civil Code that enforcement requires judicial intervention. This
structure imposes significant economic costs on Iranian airlines,
including higher interest rates and limited access to international

capital markets.
Research Questions

1. Main Research Question:

Are accessory real rights (huqiiq ‘ayniyya tabi‘iyya), as provided for
under the Geneva Convention (1948) and the Cape Town Convention
(2001), compatible with the principles of Imamiyyah jurisprudence
and the Iranian legal system, and can they be implemented within
Iran’s current legal framework?

2. Subsidiary Research Questions:

1. What capacities do Iran’s new financing laws provide for
harmonization?

2. What are the economic effects of accession to each of these
international conventions?

3. What strategies can be adopted to harmonize Iranian law with these

international instruments?
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2. Literature Review

Existing scholarship on aircraft financing in Iran is fragmented and
often examines civil law and Imamiyyah jurisprudence only to a

limited extent.
1-2. Domestic Legal Scholarship

Iranian legal scholars have extensively analyzed Article 779 of the

Civil Code and its application to financing contracts.
1-1-2. Civil Law Interpretations

Scholars such as Dr. Katouzian and Dr. Shahidi emphasize the judicial

nature of security enforcement within a prescribed procedure.
2-1-2. Recent Legislative Developments

Studies by Eshraghi Arani (2015, 2016) and Jafari (2020) examine the
capacity of the Financial Facilitation Laws of 2015-2023 to overcome
traditional barriers, although they do not systematically integrate this

legislation into international frameworks.
2-2. Jurisprudential Approaches

Classical Imamiyyah sources, including Jawahir al-Kalam (Najafi)
and Tahrir al-Wasilah (Imam Khomeini), have rarely been used in
contemporary discussions to address concepts such as commercial
self-help, despite containing flexible principles such as awfu bi-I-

‘uqiid (fulfillment of contracts) and /a darar (no harm).
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3-2. International Comparative Studies

International literature (e.g., Goode, 2022; IATA, 2022) underscores
the economic impact of the Cape Town Convention. However, the
general neglect of Imamiyyah jurisprudence has Ilimited the

development of legal dialogue.
3. Methodology

This research employs a descriptive-analytical and comparative
method. Its primary sources include:

- Jurisprudential texts (Tahrir al-Wasilah, Jawahir al-Kalam);

- Iranian legislation (Civil Code, Financial Facilitation Laws of 2015
and 2023, Law on Removal of Obstacles to Production);

- International instruments (Geneva Convention of 1948, Cape Town
Convention of 2001);

- Case law from international tribunals (e.g., AerCap Holdings N.V. v.
Iran Air).

The doctrinal analysis is supplimented by economic data on financing

costs and an evaluation of recent reforms in Iran.
4. Results and Discussion

The study finds that Imamiyyah jurisprudence does not contain a
substantive prohibition on the self-help enforcement of security
interests. Rather, principles such as tas/it (dominion over property)
and ‘urf (commercial custom) support contractual autonomy. The

main structural obstacles in Iranian statutory law include:
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- The requirement of judicial enforcement under Article 779 of the
Civil Code;

- The invalidity of irrevocable powers of attorney under Article 19 of
the Elimination Obstacles to Production Law;

- The absence of a centralized and internationally recognized aircraft

registry.

However, the recent financing legislation marks a significant shift by
establishing a wunified collateral registry, thereby laying the
institutional groundwork for legal harmonization. The economic cost
of non-accession is substantial: Iranian airlines face financing costs
that are 10—15% higher than those faced by the signitoreis of the Cape
Town Convention. The paper argues that the jurisprudential conflict
can be resolved through arguments based on public interest and an

expansive interpretation of ‘urfin commercial contexts.

5. Conclusion

Full accession to the Cape Town Convention is not merely a legal
reform but an economic imperative. The study proposes a “gradual
harmonization” model, which includes:

(1) Making reservations on matters concerning Islamic jurisprudential
rules;

(2) Amending the Civil Code to permit the direct enforcement of
security interests in aircrafts;

(3) Establishing a national aircraft registry that is compatible with the
International Registry;

(4) Developing judicial expertise in transnational secured

transactions.
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This pathway enables Iran to acheive financial integration without

compromising its jurisprudential foundations.

Keywords: Real Rights, Accessory, Aircraft, Financing, Cape Town
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1. World Bank. Global Economic Prospects (Washington D.C: Aviation Finance and
Economic Development, World Bank Group, 2023) p. 145.
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3. Article 29: Priority as between competing interests.1-A registered interest has
priority over any other interest that is not registered at the time of registration of the
first-mentioned interest.2-As between competing registered interests, the priority is
determined by the time of registration.3-A registered interest has priority over an
interest arising under a right of ownership or possession reserved under a contract of
sale or under a lease contract, if the registration of the first-mentioned interest
precedes the time at which the right of ownership or possession is reserved.4-A buyer
or lessee of an object acquires its interest subject to any interest that was registered
before the time of acquisition of its interest, irrespective of whether the buyer or lessee
had knowledge of the registered interest.
4. R Goode, Official Commentary on the Cape Town Convention and Aircraft
Protocol, bid. p. 97.
5. J McBain, “Comparative Study of Secured Interests under the Geneva and Cape
Town Conventions”, Ibid. p. 240.
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1. article7: 1. The proceedings of a sale of an aircraft in execution shall be determined
by the law of the contracting state where the sale takes place.

2. Article7: 2. The following provisions shall however be observed: (a) the date and
place of the sale shall be fixed at least six weeks in advance. (b) the executing creditor
shall supply to the court or other competent authority a certified extract of the
recordings concerning the aircraft. He shall give public notice of the sale at the place
where the aircraft is registered as to nationality, in accordance with the law there
applicable, at least one month before the day fixed, and shall concurrently notify by
registered letter, if possible by air mail, therecorded owner and the holders of recorded
rights in the aircraft and of rights noted on the record under article iv, paragraph 3,
according to their addresses as shown on the record.
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3. The consequences of failure to observe the requirements of paragraph 2 shall be as
provided by the law of the contracting state where the sale takes place. However, any
sale taking place in contravention of the requirements of that paragraph may be
annulled upon demand made within six months from the date of the sale by any person
suffering damage as the result of such contravention.
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1. Self-help Remedies.

2. Article 8: Remedies of the creditor: After default by the debtor, the creditor may, to

the extent that the debtor has so agreed at any time:(a) take possession or control of

the object;(b) sell or grant a lease of the object;(c) collect or receive any income or

profits arising from the management or use of the object.
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4. Commercially Reasonable Conduct.
5. Goode, Ibid. p. 312.
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1. Article 8: paragraph 3: Any sale made by the creditor under this Article shall be
commercially reasonable. A sale is commercially reasonable if it is made in
conformity with the usual practices and standards in the relevant market and at a price
not substantially below fair market value.
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2. Article 15 — Liability for damages: Where a remedy under this Convention has been
exercised: (a) in bad faith; or(b) in a commercially unreasonable manner,the creditor
shall be liable for damages.
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1. Article2 (1) (a): An ‘international interest’ means an interest in an aircraft object
vested in a creditor under a security agreement, title reservation agreement or leasing
agreement, which is registered in the International Registry.

2. McKinsey & Company, Global Aviation Industry Outlook 2023 (New York:
Navigating New Frontiers, McKinsey & Company, 2023) p. 89.
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1. Article 16 — International Registry:1-An International Registry shall be established
for the registration of international interests, prospective international interests,
contracts of sale and other notices under this Convention.2-The Registry shall be
operated under the supervision of the Supervisory Authority and shall be accessible
electronically on a 24-hour basis.3-The Supervisory Authority shall be the
International Institute for the Unification of Private Law (UNIDROIT), which shall
exercise its functions in accordance with the Regulations.4-The Regulations shall be
adopted by the Supervisory Authority and may be amended by it in accordance with
the procedure established by the Protocol.5-Registration shall be effected by the
holder of the interest or by a person authorised by that holder.6-A registration may be
searched by any person at any time in accordance with the Regulations.
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2. Unidroit, Cape Town Convention Implementation Reports, Ibid. p. 24.

3. International Air Transport Association (IATA), Legal and Economic Impact of the

Cape Town Convention on Aircraft Financing (Montreal: 2025), p. 17.

4. International Monetary Fund (IMF), Global Financial Stability Report

(Washington, D.C: Navigating Emerging Market Financing Challenges, International

Monetary Fund, 2023) p. 112.

5. McKinsey & Company, Global Aviation Industry Outlook 2023, Ibid. p. 156.
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1. lata, Legal Aspects of Aircraft Finance and Cape Town Compliance (Montreal:
International Air Transport Association, 2022) p. 34.

2. Aercap Holdings N.V. v. Iran Air, Tribunal de Grande Instance de Paris, Judgment
No. 19/08472 (23 July 2019).

3. Territoriality of Enforcement.
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1. Unidroit, Cape Town Convention Implementation and Economic Impact Report
(Rome: 2024) p. 78.

2. Unidroit, Cape Town Convention Implementation and Economic Impact Report,
Ibid. p. 61.

3. Article13: The Courts of a Contracting State Shall Give Effect to Agreements to
Arbitrate.

4. Goode R, Official Commentary on the Cape Town Convention and Aircraft
Protocol, 5th ed (UK: Oxford University Press, 2022) p. 189.
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1. Unidroit, Cape Town Convention Implementation Guide (Rome: Unidroit
Secretariat, 2024) p. 77.

)}A‘ ‘W4JL5J~>‘QBA>,YKJ,;5,QFJ\ r;‘sk.uluf 6)[:;.7 L{b)‘)éddﬁm‘ 6)}\.):\ osle Y
wlie gl 5 ) ley ¢6,l5 Jaddlgm ¢ St las ¢ 8 (glaig, 5 (g )18 wle u c(glo ) slie Slous ¢ o
Wby al gt g 056 pl Dy jae Golas

3. Goode, Official Commentary on the Cape Town Convention and Aircraft Protocol,
5th ed, Ibid. p. 192.
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