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Abstract

Family disputes are one of the most common disputes among Iranians
both inside and outside the country. For individuals who are Iranian
citizens living in other countries, access to the Iranian judiciary or
access to mechanisms that allow them to receive legal services from
Iran becomes important in certain cases. Especially in the matter of
divorce and separation, there is a possibility that one of the spouses
may want to use the Iranian legal system for divorce. It is obvious that
unnecessary strictness (in terms of formal and substantive laws and
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different procedures) can pave the way for deprivation of access to
justice or to refer to other judicial systems.

In addition, the Family Protection Act provides for a non-judicial
mechanism for divorces of Iranians abroad. The recognition and
enforcement of divorce decisions issued by foreign courts is also an
issue that Iranian courts deal with strictly, and it is necessary to
examine the conditions and obstacles of such institutions. Finally, the
article discusses the issue that using electronic litigation can facilitate
Iranian citizens' access to the Iranian judiciary and enable judicial
review of divorce cases.

The research method of this paper is descriptive. Given the theoretical
nature of the research, the method of collecting field data will not be
relevant, and due to the technical and legal approach of the research,
the method of collecting data will be library-based; however, an
attempt will be made to use judicial practice, court decisions, and
related customs in analyzing the issues and topics.

Divorce and separation from each other are one of the problems of
Iranians abroad, and most of Iran's missions abroad are involved in
and related to such issues. In this regard, considering the legal gaps
that exist, we see in practice that these shortcomings cause
dissatisfaction among people when referring to the missions.
According to Articles 6 and 7 of the Civil Code and Articles 12 and
13 of the Constitution, divorce-related lawsuits are part of personal
affairs and are generally subject to the law of the Islamic Republic of
Iran. However, when considering the lawsuits, the court must take into
account the law of the spouses' country of origin in the divorce
proceedings.

Divorce, due to its specific formalities, is in a way within the
jurisdiction of domestic courts. In cases where a divorce decision is
issued by foreign courts, this decision needs to be ratified by Iranian
courts. Therefore, if the decision issued by the foreign court is against
the substantive laws of Iran, such a decision will not be enforceable in
Iran.



3 | Elsan, et al. | Challenges and Issues of Divorce for Iranians...

Of course, in Iran, the personal status of non-Muslims (such as
Christians, Jews, and Zoroastrians) is subject to the regulations of
their own religion, based on the Civil Code and some specific laws.
From Article 7 of the Civil Code: It follows that non-Muslim citizens
are usually subject to the specific regulations of their own religion,
except in cases where Iranian law provides otherwise. In addition,
according to Article 13 of the Constitution, Zoroastrian, Jewish, and
Christian Iranians are officially recognized as religious minorities and
follow their religious regulations in personal matters (marriage,
divorce, inheritance, etc.). At the same time, if the religious
regulations of non-Muslims conflict with Iranian public law (such as
public order or good morals), Iranian courts will refuse to ratify and,
consequently, enforce such rulings.

In this paper, we will try to examine the jurisdiction of domestic courts
over claims of Iranians abroad, the solutions provided by the legislator
and the existing procedures in the representations of the Islamic
Republic of Iran in dealing with divorce claims of couples abroad,
and, given the increasing development of electronic litigation, we will
present the necessary solutions for further progress of our country's
legal system. This article examines the "Challenges and Issues of
Divorce of Iranians Living Abroad with an Emphasis on Judicial
Procedure" in four sections as follows: Divorce of Iranians Living
Abroad: Substantive Regulations and Competent Court (Section One),
Identification of Foreign Divorce Decisions in Iran (Section Two),
Non-Judicial Mechanisms of Divorce of Iranians Living Abroad
(Section Three), and Electronic Proceedings of Divorce of Iranians
Living Abroad (Section Four), and finally, the conclusion and related
suggestions are presented.

The approach of this paper is that although the Family Protection Act
and the Consular Services Provision Circular (regarding the
instructions for providing consular services at the embassy) have
attempted to reduce or clarify the divorce procedures for Iranians
abroad to some extent, this measure still faces numerous practical
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challenges, and the lengthy process, in some cases, discourages
Iranian citizens from referring to Iranian law and courts.

Keywords: Divorce, Iranians abroad, Family Protection Law,
Enforcement and Execution of the Decision.
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