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Abstract

The Iranian Code of Civil Procedure of 1379 (2000 CE) stipulates
six precautionary measures: the Formal Notice (Ezharnameh),
preservation of evidence (Ta'min-e-Dalil), security from foreign
nationals (Ta'min-e-Atba'-e-Biganeh), security against frivolous
claims (Ta'min-e-Da'va-ye-Vahi), attachment of a defendant's
property to secure a claim (Ta'min-e-Khasteh), and interim
injunction (Dastour-e-Movaqgat). It can be posited that the first two
precautionary measures, namely the Formal Notice (Ezharnameh)
and the preservation of evidence, are primarily intended to prepare
the groundwork for success in litigation. The security from foreign
nationals aims to protect the rights of an Iranian defendant regarding
the recovery of litigation costs. Conversely, the attachment of
property and interim injunctions are designed to facilitate the
eventual enforcement of a judgment, although these precautionary
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measures may also serve other purposes. One such precautionary
method for claiming a right is the dispatch of a Formal Notice
(Ezharnameh). According to the law, "Any person may, prior to
filing a lawsuit, demand their right from another by means of a
Formal Notice, provided that the time for demanding such right has
fallen due. Generally, any person has the right to formally notify
another party of statements concerning their transactions and
obligations by dispatching a Formal Notice. The Formal Notice is
served by the State Organization for Deeds and Properties
Registration or by court registries.” Although the dispatch of a
Formal Notice is not universally mandatory, in certain instances, the
initiation of legal proceedings is contingent upon its prior issuance;
failure to do so may lead the court to issue an order of inadmissibility
of the action (garar-e adam-e estema’-e da'va).

Article 156 of the Code of Civil Procedure, within the section
pertaining to incidental and provisional matters, addresses the
dispatch of a Formal Notice very briefly, without elaborating on its
substantive nature or legal effects. This might imply that the
legislator did not attribute significant legal consequences to its
dispatch, viewing it as a somewhat perfunctory act. However, in
procedural law, every action should ideally entail specific legal
effects. The former Code of Civil Procedure, in its Articles 709 and
710 under Chapter Ten, titled "Damages and Compelling
Performance of an Obligation,” had included provisions for the
Formal Notice. The placement of the Formal Notice within the
chapter on damages and specific performance was due to the fact
that, in many instances, its dispatch serves as a preliminary step to
claiming damages or requesting a court order to compel an obligor
to perform their obligation. Indeed, in certain cases, if a Formal
Notice is not dispatched, a claim for damages or an action to compel
the obligor's performance may not be admissible. Consequently, this
article undertakes a study and analysis of these issues. It appears that
the title of Chapter Ten of the former Code of Civil Procedure was
adapted from the title of Chapter Five of the French Civil Code (prior
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to its recent reforms), namely "Damages and Interests Arising from
the Non-Performance of an Obligation” (*dommages et intéréts
résultant de I'inexécution de I'obligation*®). Articles 1139 to 1142 of
the former French Civil Code stipulated that a demand for the debt
or obligation was a precondition for claiming damages (cf. new
Articles 1345, 1345-1, 1345-2, and 1345-3 of the French Civil
Code). Therefore, an examination of the nature and effects of the
Formal Notice necessitates a study of French law in this regard. For
this reason, this article compares the Formal Notice in Iranian law
with the formal demand for performance (*mise en demeure*) in
French law, and their respective concepts and effects will be
explored.

It can be argued that Article 156 of the Code of Civil Procedure
permits the dispatch of a Formal Notice for demanding a right prior
to filing a lawsuit, provided the due date for the demand has arrived,
and stipulates that this method of demand is formal. However, it fails
to specify the legal effects attendant upon such a demand. It does not
even clarify whether the failure of a right-holder to initially make a
demand via a Formal Notice, instead directly filing a lawsuit to assert
their right, would impact the admissibility of their action before the
court. The article further states that, generally, any person has the
right to formally serve statements concerning their transactions and
obligations with another party by dispatching a Formal Notice. The
legal effect or utility of serving such statements also remains
unaddressed. In contrast, under French law, concerning damages for
delay (late performance interest), claims under penalty clauses, and
in numerous other instances, a formal demand for performance
(*mise en demeure*) is a precondition for the admissibility of an
action before the court. In effect, the French legislator has obligated
parties to undertake all possible measures to resolve their dispute
before resorting to the judiciary. Only if, despite such efforts—
including the formal demand for performance (*mise en demeure*)
of a matured obligation—the dispute remains unresolved and the
obligor fails to perform, may the parties then approach the court. It
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appears that the solution prescribed by French law, even if it slightly
complicates the administrative process of accessing the courts, is
more effective in guiding individuals towards resolving their
disputes without judicial intervention, thereby reducing caseloads
and facilitating swifter adjudication. Therefore, the Iranian legislator
should also attribute specific legal effects to the dispatch of a Formal
Notice and cease to regard it as a perfunctory act devoid of any
defined consequence. Currently, the common perception is that
dispatching a Formal Notice is a futile and ineffectual exercise. This
is despite the fact that the dispatch of a Formal Notice and the
subsequent inaction of the recipient can serve as a significant
indicator of their unwillingness to perform the obligation.
Furthermore, it could compel individuals to endeavor, as far as
possible, to resolve their disputes without resorting to the courts,
rather than, for example, directly initiating litigation in cases
involving claims of rescission (faskh), automatic termination
(infisakh), mutual cancellation (igalah), or claims for damages,
without prior dispatch of a Formal Notice to alert the opposing party,
thereby conserving judicial resources.

The purpose of this article is to discuss the nature, applications, and
effects of the Formal Notice as a precautionary measure. Given that
it appears the Iranian legislator adapted the provision for the Formal
Notice in the Code of Civil Procedure from the French Civil Code
(specifically, the concept of demanding performance from the
obligor, as per former Articles 1139-1142 and current Articles 1345,
1345-1, 1345-2, and 1345-3 of the French Civil Code), the concept
of the formal demand for performance from an obligor (*mise en
demeure de payer ou d'executer*) in French law will also be
discussed to better understand the basis of the Formal Notice.

Keywords: Precautionary measure, formal demand for performance,
Formal Notice (Ezharnameh), effects of Formal Notice, relationship
between Formal Notice and litigation.
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. Délaration, formalité souvent entermé dans un delai, conssistant pour celui qui

I’accomplit a rélevé d’une autorité un fait dont il a personnellement connaisaice.
Gérard Cornu, op-cit p 269.
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\ Mise en demeure.
y Article 1104- le contracts doivent étre negociés, formés et exécutés de bonne foi.

Cette disposition est d'ordre public.
v Aticle 1231- A moin que I’ inexécution soit défintive, le dommages et intéréts ne

sont dus que si le débiteur a préalablement été mise en demeure de s exécuter dans un
delai raisonnable.
£ Carbonnier, Jean, Droit civil- T4- les obligations- 22 édition, (Paris: puf. 2000).
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\. Mazeaud, Henri et Francoi Chabas ,Iécons de droit civil T2, vol 1: obligations.

Théorie général, 9e edition (Paris: Montchrestien. 1998), p 212.
y. Savatier, René (1979), la Théorie des obligation en droit privé economique, , 4e

edition (Paris: Dalloz.1979).
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\ ¢’ est seulement lors qu’il exprimés on agacement et sa volonté d’éte effectivement

payé que le créancier est reconnu comme souffrant d’un préjudice fait du retard
d’éxécution du débiteur. civ. 1892- D 1892- 1. 257 note M. planiol cité par savatier-
op- cit.
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v. Article 1221- le créancier d’une obligation peut aprés, mise en demeure, en

poursuivre 1’éxécution en nature ...
v Weill, Alex et Terré, Fransois, droit civil, Les obligation, 4é edition. (Paris: Dalloz.

1986), p 442.
v. Starck, Boris, Droit civil, obligations, libraireies, (Paris: Librairies techniques.

1972), pp 603 & 604.
f. I’ interpellation suffisante du débiteur- Gérard Chabot- mise en de meure-

reportoire de procédeur civil- 2015.
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\ Article 1344- le débiteur est mise en demeure de payer soit par une sommation ou

un acte portant interpellation suffisante si le contract le prevoit, par la seule exigibilité
de I’ obligation.
v Flour, Jacques et Aubert, Jean luc et Flour, Yvonne et Savaux Eric, Droit civil, Les

obligations, le rapport d” obligation, 2° edition, (Paris: Armand Colin. 2001), p 94.
v interpellation suffisante.
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