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Abstract

Today, international arbitration is considered as one of the most efficient
methods of resolving disputes in foreign trade, which is considered a more
efficient option for managing foreign trade disputes in many ways compared
to national courts. In relation to the investigation of the nature of international
commercial arbitration, severaltheories have been proposed, one of the most
important and certainly the most challenging of them is the theory of
arbitration independence. In this research, we will examine many aspects of
this theory and how it works in foreign trade. Different arbitral legal theories
have different views on the autonomy of arbitration, with which they usually
refer to its independence from national legal orders. Based on autonomous
theory, the arbitrator is not forced to consider specific parochial requirements
of each State’s public policy, but he only must consider the main rules which
are arising out of the international community. Arbitration is actually an
institution whose main purpose is to serve the community of international
businessmen, for this reason, it should not be used to promote the interests or
fairness of the national governments related to arbitration, Regardless of the
country of the seat of arbitration or the country where the arbitration award is
executed. Based on this point of view, any intervention of national courts that
is against the assumed will of the contracting parties will actually reduce the
efficiency of the arbitration institution in foreign trade, because practically, by
choosing an arbitration institution, individuals want to free themselves from
the constraints of national laws and not be under the rule of any specific
national legal system. Proponents of autonomous theory, believe that the
involvement of courts and national laws in the process of international
commercial arbitration reduces the usefulness of the arbitration institution,
because on the one hand National laws do not have the ability to properly
manage disputes in international trade And on the other hand, the intervention
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of the national court can make the arbitration process slow and complicated
and therefore ineffective And finally, it will reduce the usefulness of the
arbitration institution for the merchants. According to this view which has
been approved by some national legal systems such as French law, basically
international arbitration has a transnational nature and for this reason, the
arbitration award issued in a case is not related to any national legal order and
in fact has an international character. According to this view today, we are
witnessing a new arbitration systemin the international arbitration community
which shows a new private order, above any national legal system that instead
of relying on customs and national norms it is evolving based on the
transnational principles and rules of international arbitration. In the view of
supporters of independence theory, this is the new approach that will only help
to ensure the efficiency of arbitration in foreign trade. Because this approach
is completely based on the principle of independence and sovereignty of the
contracting party's will in international commercial arbitration which
emphasizes the spontaneous and non-governmental nature of arbitration in
accordance with transnational conditions international business in foreign
trade, it is based on it The origin of arbitration rules and awards is independent
of all national legal systems and in fact, it is the arbitration agreement that is
of primary importance in the arbitration process, not the law of the seat of
arbitration. The material presented in this research shows that, not only
theoretically but also practically, national courts in different countries in line
with the common practice in foreign trade tend to acknowledge the
independent nature of international commercial arbitration. And for this
reason, today, along with the national legal systems, we are witnessing a new
legal system called the legal system of arbitration, whose principles and rules
are based on the principles and procedure of international arbitration beyond
referring to any specific legal system of a country. This new legal order with
its self-regulation feature emphasizes the non-national nature of arbitration in
foreign trade and as it will be analyzed in this research, it brings important
results which in practice causes the arbitration institution to be more efficient
for the international business community and it will also cause the
maintenance and promotion of the advantages of arbitration as an effective
dispute resolution method for businessmen as private actors in cross-border
trade.

Keywords: International Commercial Arbitration, National Court,
Businessmen, Nature of Arbitration.
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1. Delocalization of International Arbitration

2. Vuthyka, Men, A RESOLUTION OF THE CONFLICT BETWEEN PUBLIC AND
PRIVATE INTERESTS IN INTERNATIONAL COMMERCIAL ARBITRATION:
FOCUSING ON THE ISSUES OF ARBITRABILITY AND THE APPLICATION OF
INTERNATIONALLY MANDATORY RULES, Nagoya University Graduate School of
Law, LL.D.(Comparative Law) Program in Law and Political Science, ( 2018), p 17-
18.
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1. BExistential autonomy
2. Party Autonomy
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1. Consensualism

2. Sunday, Faghemi, “The doctrine of party autonomy in international commercial
arbitration: myth or reality?” Op.Cit., p.231.

3. Volt Information Sciences, Inc v Board of Trustees, Leland Stanford Junior
University (1989)

See also Alan Scott Rau, ‘Hall Street Associates v. Mattel, Inc.: Fear of Freedom’
(2006) 17 Am Rev Int’l Arb 469, 579 (‘arbitration has no virtues other than what the
parties themselves happen to find in it’. This has been recognized by the Supreme
Court in terms of the overriding goal of the FAA being to ‘rigorously enforce
agreements to arbitrate.’).
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2. George A, Bermann,“The Self-Styled 'Autonomy’ of International Arbitration”, 36
ARB. INT'L, (2020), p.224.
3. Autonomy of the arbitration agreement
4. Ibid, p. 224-225.
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6. The UNCITRAL Model Law, art 16(1) (‘... [A]n arbitration clause, which forms
part of a contract, shall be treated as an agreement independent of the other terms of
the contract. A decision by the arbitral tribunal that the contractis null and void shall
not entail ipso jure the invalidity of the arbitration clause.”).
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1. All is fair in arbitration

2. Islam, Rumana,“Autonomy of the Arbitration Clause and Invalid Contracts: All is
Fair in Arbitration?”, Jahangirnagar University Journal of Law, Vol. V ( 2017), P.
144-145.

3. Blackaby, Nigel, Redfern, Alan, Partasides, Constantine, Hunter, Martin,
WoltersRedfern and Hunter on international arbitration, Kluwer Law & Business
(Firm), Oxford University Press, (2009), p. 117.

4.Casey, J. Brian, Arbitration Law of Canada: Practice and Procedure — Second
Edition, Juris Publishing, Inc, (2012), p. 53.

5. For example Article 7 of the UK Arbitration Act, 1996, Article 178(3) of the Swiss
Private International Law Act, 198, Article 19 of The Arbitration Law of China
(1994).

6. Heyman vs. Darwins Ltd

7. Libyan American Oil Company (LIAMCO) v. Government of the Libyan Arab
Republic, Award (Apr. 12, 1977).
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1. Ng’amb, Sangwani Patrick, Resource Nationalismin International Investment Law,
Routledge (2015), p. 41.

2. Gaillard

3. Transnational Positivist Trend

4, Fauvrelle, Marc Robert, “Beyond the Dream: Theorising Autonomy in international
Arbitration”, https://scandinavianlaw.se, (2017), p. 53.

5 .Société des Etablissements Raymond Gosset v. Société Carapelli, Cass. Civ., May
7, 1963.

6. Prima Paint Corp. v. Flood & Conklin Mfg. Co
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1. In the Inducement of the Entire Contract

2. Payne, Taylor, Bales, Richard, What a Contract Has Joined Together Let No Court
Cast Asunder: Abolishing Separability and Codifying the Scope of The Provisions of
Arbitration Agreements, 120 W. Va. L. Rev (2017), p.539.

3. Buckeye Check Cashing, Inc. v. Cardegna, 126 S. Ct. 1204 (2006).

4. Born, Gary B, Rutledge, Peter B, International Civil Litigation in United States
Courts, Aspen Publishing (2022), p. 1366.

5. Functional Autonomy
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3. Zekos, Georgios |, Advanced Artificial Intelligence and Robo-Justice, Op.Cit., p.
104.
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1. See, e.g., ICDR Rules, Article 19(1); ICC Rules, Articles 6(3), (9); LCIA Rules,
Article 23.1; UNCITRAL Rules, Article 23(1); SIAC Rules, Rule 28.2; HKIAC
Rules, Article 19.1.

2. Fiona Trust & Holding Corp v Privalov [2007]

3. House of Lords

4, Cavallini, Cesare, “On Arbitral Jurisdiction. How to Deal with the Complementarily
Complementarily between Arbitral Tribunals and the Courts”, Global Jurist
Forthcoming, Available at SSRN: https://ssrn.com/abstract=3192018, (2018), p. 18.
5. Hall Street Assoc V.Mateel, Inc (2008).

6. Averting judicial interference

7. See the UNCITRAL Model Law, art 11(4) (‘Where, under an appointment
procedure agreed upon by the parties,

(a) a party fails to act as required under such procedure, or


https://ssrn.com/abstract=3192018
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(b) the parties, or two arbitrators, are unable to reach an agreement expected of them
under such procedure, or

(c) a third party, including an institution, fails to perform any function entrusted to it
under such procedure, any party may request the court or other authority specified in
article 6 to take the necessary measure, unless the agreement on the appointment
procedure provides other means for securing the appointment”).

1. See the UNCITRAL Model Law, art 9 (‘Arbitration Agreement and interim
measures by the Court - It is not incompatible with an arbitration agreement for a party
to request, before or during arbitral proceedings, from a court an interim measure of
protection and for a court to grant such measure.’).

2. The UNCITRAL Model Law on International Commercial Arbitration.
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1. The UNCITRAL Model Law, art 5.

2. Bermann, George A, “The Self-Styled 'Autonomy' of International Arbitration”,
Op.Cit., p. 228.

3. GAhuja, Navin, Taming the Guerrilla in International Commercial Arbitration:
Levelling the Playing Field, Springer Nature, (2022), p. 146.

4. Schultz, Thomas, Ortino, Federico, The Oxford Handbook of International
Arbitration, Oxford University Press, (2020), p. 380.

5. Autonomy from the law of the seat

6. Kaufmann-Kohler, Gabrielle, Rigozzi, Antonio, International Arbitration: Law and
and Practice in Switzerland, Op.Cit., p 64.

7. Born, Gary International Commercial Arbitration: Commentary and Materials,
BRILL, (2021), p. 457.

8. George A, Bermann “The Self-Styled 'Autonomy' of International Arbitration”,
Op.Cit., p. 227.

9. Non-Merits Matters
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1. George A, Bermann, “The Self-Styled 'Autonomy' of International Arbitration”,
Op.Cit., p. 228.
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