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Abstract

The function of contemporary contract law goes beyond its classical function,
which focused on the principle of contractual private and mutual interests. So
that the function of contract law is to achieve social goals that are mainly to
protect the security of legal relationship and necessity of debts payment, and
not to harm others, the market regulation function whose main purpose is to
support the market institution with three different approaches, -the self-
reliance policy and minimal intervention, the transactional policy and
exceptional intervention to finding the best solution to prevent the party from
escaping the transaction, and the functional policy. Also, economic goals
based on specific and case by case strategy such as the relief of hardship
policies and general strategy such as economic planning policy of general
rules to increase economic social welfare.

A transaction with the intention of escaping from religion is a legal act that
has caused difficulties in ensuring judicial justice, because the obligee by
concluding such a transaction practically deprives himself of financial power
and as a result, his previous obligation becomes non-binding according to the
provisions related to debt.On the one hand, this situation causes losses to the
creditors who have entered into a long-term transaction with the debtor's
property in trust, and on the other hand, it causes the trader to benefit unjustly
and illegitimately from the legal protections of the debtors, because according
to the legal philosophy of these protection provisions, assistance is to the real
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debtors who themselves did not voluntarily expose them to debt, not those
who use these protections as a means to escape from their obligations.In
addition, the prevalence of this type of transaction, which leads to the
appearance of a transaction without a composition, which is known as a formal
transaction, and also the conclusion of a transaction without the intention of
implementation, leads to the justice of the law of contracts and the provision
of judicial justice, facing a problem in the subject law. to be The explanation
of the issue is that the status of any contract can be examined in two stages:
First, it is in the identification and legitimizing stage, in which the contract is
evaluated in terms of social interests and general goals of contract law. If the
transaction was in accordance with the goals of the basic principles, it will be
recognized in the structure of the rights of the contracts, otherwise it will be
declared prohibited. For example, Gharari transactions are not recognized in
Islamic law, because it is against the goals of the basic principles .If a deal in
this stage is in accordance with the underlying principles, it will be accepted
and then it will be the second stage of its validation in the relations of the
parties and in a case-by-case manner, whether the concluded contract has the
correctness conditions? Therefore, the compliance of the transaction with the
general rules and goals of contract law is referred to as legitimacy, and its non-
compliance is referred to as illegitimacy and its compliance with
superstructure rules, and its hon-compliance is referred to as "nullity”. It is
worth remembering that although many books and articles have been written
about this, but all of them have analyzed the issue from the point of view of
validity and invalidity, while this article examines from the point of view of
the legitimacy of the principle of the transaction, which according to the
principle of respecting the rights of creditors, the trust of the Muslim market.
And the social benefits and the need to resolve the conflict, has he considered
such a deal as legitimate? In Iran's contract law, "transaction with the intention
of evading debt payment™ has become a legal problem in contractual relations,
because on the one hand, in Article 218 of the Civil Code, such a transaction
is considered valid and valid, and on the other hand, in the criminal
regulations, It can be prosecuted under the title of fraud and other criminal
titles. In this article, in an analytical-descriptive method, while rethinking and
deepening the principles of contract law and distinguishing the superstructure
and underlying principles, the status of this transaction was investigated in
accordance with the basic principles of contract law, i.e. the principles from
which the rules governing contracts are adapted.The main question of the
current research is, what is the legal status of the transaction with the intention
of avoiding debt payment from the perspective of the basic principles of
contract law? It seems that the invalidity of this transaction is considered from
the point of view of Sharia, because it brings consequences such as harming
the creditor's income, depriving the Muslim market of confidence and
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increasing contract disputes, all of which are considered illegitimate according
to Shari'a arguments

Therefore, in this article, in accordance with the general goals and function
of contemporary contract law, in a descriptive-analytical manner, the Iranian
contract law approach to the transaction with the purpose to escape debt
payment was examined and it was proved that this transaction is not
compatible with any of these goals so it is necessary to be changed.

Keywords: Principle of Contract Validity, Principle of Security of
Legal Relationship, Principle of Contract Privacy, Escaping Debt
Payment, Transaction.
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1. The relief of hardship policies
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