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Abstract

Any right, whether positive or negative, can be transferred. Assignment
means that all or a part of the existing obligation is transferred to one or more
persons with the agreement of the assigner and the assignee without obtaining
the consent and agreement of the debtor, for compensation or free of charge.
The person who becomes the owner of the obligation after the assignment can
use all the attributes and benefits of that obligation. One of the basic issues in
the discussion of the assignment is the debtor's rights and the way to protect
their rights in the assignment. The review of domestic laws shows the
ambiguities and gaps of this legal entity, and the resolution of these
ambiguities and gaps depends on comparative study. Therefore, this research
with a comparative study aims to answer the question of what are the rights of
the debtor in the assignment and how can the rights of the debtor be protected
at the time of the assignment? In this research, in a descriptive and analytical
way, the voluntary assignment and the way of protecting the rights of the
debtor in the assignment in the legal system of Iran and English law and the
principles of European contract law will be dealt with, which is appropriate
considering the countless gaps in this matter. Iran's legal system benefited
from the achievements of other legal systems, especially the principles of
European contract law, which is an international document, and its basic
foundations are based on European common law, in order to improve and
eliminate gaps.
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By referring to some laws such as Articles 746 and 321 of the Civil Code,
Article 38 of the Insolvency Law, and Article 26 of the Insurance Law, it is
possible to prove the existence of assignment in Iran's legal system and its
independence and distinction from the legal institution of Novation.
According to this research, the legal rules about assignment should be set in
such a way as to protect the debtor. The first way to protect the debtor is the
non-assignment clause in contracts, which is accepted in all three legal
systems. In addition, there is a general rule in the assignment that the assignee
cannot have more rights than the assigner, or even in some cases may have
fewer rights than the assigner, which ultimately owes the benefits of this
general rule. In addition, if the assignment takes place between the assigner
and the assignee and the debtor takes action to fulfill the obligation to the
assigner before receiving the official notification, in this situation, the obligee
will not re-enforce the obligation and leave the resulting loss to the parties. In
the rule of Prior Tempore Potior Jure, the first assigner is based on the date of
assignment, and in the rule that was adopted in the case of Dearle v Hall, the
date of written notice to the debtor is the criterion for determining the person
entitled to enforcement.

In the British legal system and the principles of European contract law, a
written notice to the debtor about the assignment is mandatory, but there is no
provision in Iranian law regarding the written notice to the obligee after the
assignment. This issue is also one of the important objections regarding the
assignment request. Of course, according to the insolvency Law, the assignee
can be released from responsibility by proving that he informed the
assignment before payment or that the debtor was informed about the
assignment by another means. Therefore, in Iranian law, the knowledge of the
debtor is effective in transferring the claimant, and this knowledge can be
realized in both written and oral ways.

So the necessity of compiling and enacting comprehensive laws in relation
to the legal entity of the assignment and assigning an independent title to it in
civil law considering the great importance of this legal entity and especially
considering the expansion of transactions in the field of international trade and
increasing the speed of exchanges, is seriously felt. Also, like English law and
the principles of European contract law, in Iranian law, a written notice to the
debtor about the assignment must be required in the form of a statement or by
the court officers, because in this case, it avoids creating any dispute and
ultimately leads to a reduction in the number of claims.

Keywords: Assighnment, Iranian Law, English Law, Principles of
European Contract Law, Assigner, Assignee.
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1. Gullifer, Louise, “Should Clauses Prohibiting Assignment be Overridden
by Statute?”, The Penn State Journal of Law & International Affairs , volume
4, issue 1, (2015), 50-53.

2. MacMabhon, paul, “Rethinkin Assignability”, op. cit p303-304.

And John Tolhurst, Gregory, “The Assignment of Contractual Rights”, op.
cit, p 9-30.

3. Flessner, Axel & Verhagen, Hendric, “Assignment in European Private
International Law: Claims as Property and theEuropen commissins ROME 1
proposal”, EUROPEN LAW Publishers, (2006),p64.
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1. Ipek, Mertcan (2016). “Assignment of contractual rights and its impact on
arbitration agreements”, op. Cit, p521.

2. Bridge, Michael G, “The nature of assignment and non-assignment
clauses”, Law Quarterly Review, 132 (Jan) (2015), p15-16.

3. Helstan Securities Ltd v Hertfordshire County Council [1978] 3 All ER 262
(QB)

Linden Gardens Trust Ltd v Lenesta Sludge Disposals Ltd [1994] 1 AC 85.
Also J Cartwright ‘Remedies in Respect of Defective Buildings after Linden
Gardens’ (1993) 9 ConstLJ 281, 285.
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1. Lando, Ole & Clive, Eric & Priim, André & Zimmerman, Reinhard, the
principle of european contract law , part Il1,prepared by the commission on
european contract law , (kluwer law international, the hague , London, Boston,
2003), p107.
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1. Kirby, Justine, “Assignments and Transfers of Contractual Duties:
Integrating Theory and Practice”, Victoria university of wellington law review,
vol 31, no 2, (2000), p321.

2. John Tolhurst, Gregory, “The Assignment of Contractual Rights”, op. cit,
p193.

And Andersons, Toms, “Can the assignment of a financial claim be regarded
as a financial instrument?”’, MASTER’S THESIS, RIGA Graduate school of
law (2018), p15.
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2. Article 11:307 Defences and Rights of Set-Off

(1) The debtor may set up against the assignee all substantive and procedural

defences to the assigned claim which the debtor could have used against the

assignor. (2) The debtor may also assert against the assignee all rights of set-

off which would have been available against the assignor under Chapter 13 in

respect of any claim against the assignor: (a) existing at the time when a notice

of assignment, whether or not conforming to Article 11:303 (1), reaches the

debtor; or (b) closely connected with the assigned claim

3. https://www.trans-lex.org/400200/_/pecl/#head_192

4. Lando, Ole & Clive, Eric & Priim, André & Zimmerman, Reinhard, the

principle of european contract law , part 11, op. cit, p 117-118.

5. Article 11:306 Place of Performance
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(1) Where the assigned claim relates to an obligation to pay money at a
particular place, the assignee may require payment at any place within the
same country or, if that country is a Member State of the European Union, at
any place within the European Union, but the assignor is liable to the debtor
for any increased costs which the debtor incurs by reason of any change in the
place of performance.

(2) Where the assigned claim relates to a non-monetary obligation to be
performed at a particular place, the assignee may not require performance at
any other place.

1. Lando, Ole & Clive, Eric & Priim, André & Zimmerman, Reinhard, op. cit,
p115-116.
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2. Andersons, Toms, “Can the assignment of a financial claim be regarded as
a financial instrument?”, op. cit, p15.

3- 136 Legal assignments of things in action.

(1) Any absolute assignment by writing under the hand of the assignor (not
purporting to be by way of charge only) of any debt or other legal thing in
action, of which express notice in writing has been given to the debtor, trustee
or other person from whom the assignor would have been entitled to claim
such debt or thing in action, is effectual in law (subject to equities having
priority over the right of the assignee) to pass and transfer from the date of
such notice—

(@) the legal right to such debt or thing in action;

(b) all legal and other remedies for the same; and
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(c) the power to give a good discharge for the same without the concurrence
of the assignor:

Provided that, if the debtor, trustee or other person liable in respect of such
debt or thing in action has notice— (a) that the assignment is disputed by the
assignor or any person claiming under him; or
(b) of any other opposing or conflicting claims to such debt or thing in
action;he may, if he thinks fit, either call upon the persons making claim
thereto to interplead concerning the same, or pay the debt or other thing in
action into court under the provisions of the M15Trustee Act, 1925
1. Flessner, Axel & Verhagen, Hendric, Assignment in European Private
International Law: Claims as Property and theEuropen commissins ROME 1
proposal, op. cit, p 64.
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1. Miller, Laurie & Sarna, Lazar, “ASSIGNMENTS OF BOOK DEBTS:

PROTECTION OF THIRD PARTIES IN QUEBEC”, op. cit, p 641
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3. Q. Keasbey, Edward, “Notice of Assignments in Equity”, The Yale Law
Journal, VVol. 19, No. 4, (1910), p258.


https://cbr.cba.org/index.php/cbr/article/view/3114
https://cbr.cba.org/index.php/cbr/article/view/3114
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1. https://www.legislation.gov.uk/ukpga/Geo5/15-16/20/section/136/enacted.
2. F. Salomons, Arthur, “Deformalisation of Assignment Law and the Position
of the Debtor in European Property Law”, op. cit , p9.
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1. Ho Tham, Chee, “Notice of assignment and discharge by performance”, op.
cit, p 39-41.

2. L. Briggs, L, “Assignment of Choses in Action”, Journal of Accountancy,
Vol 49, Iss 5, Article 2, (1930), p 431.

And Walton, peter, “Assignments of Book Debts — outright transfers of rights
or unregistered securities?”, op. Cit, p 6.
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1. Andersons, Toms, “Can the assignment of a financial claim be regarded as

a financial instrument?”, op. cit, p15.

2. statutory assignment
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4. equitable assignments

5. Walton, peter, “Assignments of Book Debts — outright transfers of rights or

unregistered securities?”, Wolverhampton Law Journal, vol 1, isue 1, (2018),

p16.

6. Walton, peter, op. cit, p13.

7. Article 11:304 Protectin of Debtor

A debtor who performs in favour of a person identified as assignee in a notice

of assignment under Article 11:303 is discharged unless the debtor could not



[ YYD | jos g g0 5 ool €313 s

wylastl ool e r il 0is 8 o il 0 ge 4 b Jlinl oS 4ol 4 S
,&Mélﬁrﬁ,a,\;ﬁfd\jrﬁswdﬂwbwwwu\«fgwldig—s
LL el &S 5 05 e ke gl slaslsyl 3 Jsmal T(1) MY osle .ol ke
o 108 15 G oS s DL 5 ol oS Jizte G 457 L ) Kby (L2 plate &) goote)
QJJB.\.’JM&b’j)lL;\Al_s)‘_)éJy‘(\c)\\ﬁ"\‘abbwb\ﬁjbﬁr\qd@\i‘ﬁ&@.&il{
4 Ced O tke Lo 5 4 (1 Ll 5 O gk a4 (S St pe S5 3 el
baslayl 3 Jsal (D) VY osle 508 0 i 2 snne djfjh SV Ospke ¢ 36
B0 5 S ol e & dgd plonil 4 psle 5y 7 45 0 0L 1 ool ) 25
slesl b b 4 &5 4 02‘23‘4{6)‘;‘?‘)‘,:@‘_;7{)%‘ @S Syse 5>
Il b 0l Al e 4y dgod (1l s p e SISty 5 A5 0 et |5 ki )15
Ly 6ol d8T s Lasl Hlast] ¢ o8 das o ojlal S 4 ol sls sls,) 3 J sual
bl i;.ij‘fj.a S S ol oo 5L edias il 4 Osls rl:;.?\)'! Iy 89 ;ﬁi;_ o st

i i 4 o g 031 el o3 5 dgm planil pde (gl il LS ) o

have been unaware that such person was not the person entitled to
performance.

1. F. Salomons, Arthur, “Deformalisation of Assignment Law and the Position
of the Debtor in European Property Law”, op. cit, p13-14.

2. Article 11:303 Effect on Debtor's Obligation

(1) Subject to Articles 11:301, 11:302, 11:307 and 11:308, the debtor is bound
to perform in favour of the assignee if and only if the debtor has received a
notice in writing from the assignor or the assignee which reasonably identifies
the claim which has been assigned and requires the debtor to give performance
to the assignee.

(2) However, if such notice is given by the assignee, the debtor may within a
reasonable time request the assignee to provide reliable evidence of the
assignment, pending which the debtor may withhold performance. (3) Where
the debtor has acquired knowledge of the assignment otherwise than by a
notice conforming to paragraph (1), the debtor may either withhold
performance from or give performance to the assignee.

(4) Where the debtor gives performance to the assignor, the debtor is
discharged if and only if the performance is given without knowledge of the
assignment.
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1. “no discharge after notice”

2. Tham, Chee Ho, In defense of the no discharge after notice rule: A reply,
Lloyd's Maritime and Commercial Law Quarterly, op. cit, p559-565.

3.J. Kwass, Sidney, “Priorities Between Successive Assignments of the Same
Right”, West Virginia Law Review, Vol 36, Iss 4, Art 9, (1930), 368-370 and
Ho Tham, Chee, “Notice of assignment and discharge by performance”, op.
cit, 38-39.
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